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a District Court of the United States 

for the District of Columbia 

Civil Action No. 1554 

W. W. Chambers, trading as W. W. Chambers Company, 

Plaintiff, 

vs. 

Melvin C. Hazen, David McCoach, Members of the Board 
of Commissioners of the District of Columbia, and 
William A. Vanduzer, Director of Vehicles and Traffic for 
the District of Columbia, and 

Wade H. Coombs, Superintendent of Licenses for the Dis¬ 
trict of Columbia, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter mentioned, the 
following papers were filed and proceedings had, in the above- 
entitled cause, to wit: 

1 COMPLAINT FOR INJUNCTION AND 

DECLARATORY JUDGMENT 

Filed February 1, 1939 

In the District Court of the United States 
for the District of Columbia 

Civil Action No. 1554 


1 
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DISTRICT OF COLUMBIA VS. W. W. CHAMBERS 


W. W. Chambers, trading as W. W. Chambers Company, 

1400 Chapin Street. X. W., Washington. D. C., Plaintiff, 

vs. 

Melvin C. Hazen, District Building, Washington, D. C. 

David McCoach, District Building, Washington, D. C.— 
Members of the Board of Commissioners of the District of 

Columbia, and 

WTlliam A. Vanduzer, 451 Pennsylvania Ave„ X. W.. 

Washington, D. C.—Director of Vehicles and Traffic for 
the District of Columbia, and 
Wade H. Coombs, District Building, Washington, D. C.— 

Superintendent of Licenses for the District of Columbia, 

Defendants. 

1. Plaintiff, W. W. Chambers, trading as W. W. Chambers 
Company, is a citizen of the United States, a resident of the 
District of Columbia, and maintains his principal place of 
business in the District of Columbia. 

2. That the defendants, Melvin C. Hazen and David 
McCoach. are the Board of Commissioners of the District of 
Columbia, and are sued in their official capacity. The de¬ 
fendant, William A. VanDuzer, is the Director of Vehicles 
and Traffic for the District of Columbia, and is sued in his 
official capacity; and the defendant, Wade H. Coombs, is the 
Superintendent of Licenses for the District of Columbia, and 

is likewise sued in his official capacity. 

2 3. The Plaintiff has been operating several funeral 

establishments in the District of Columbia for twenty- 
four (24) years, and that by reason of his honesty and fair 
dealings, he has acquired a large volume of business and has 
established a good reputation in connection with the conduct 
of his business. 

4. That under a Licensing Act approved July 1, 1932, and 
incorporated in the Code of Laws of the District of Colum¬ 
bia, under Title 20, Chapter 10, Xo. 1731, 47 Stat. 555, under 
the heading “Routed Passenger Vehicles; Vehicles for Hire; 
Hackers Licenses; Identification Tags on Vehicles,” particu¬ 
larly paragraphs D, E, and F. the Board of Commissioners of 
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the District of Columbia have instructed the Director of 
Vehicles and Traffic and the Superintendent of Licenses to re¬ 
fuse to issue tags for the operation of passenger vehicles used 
by undertakers until licenses for such vehicles have been pro¬ 
cured under the said Act. This was done under the Com¬ 
missioners’ order of December 15, 1938. number 297.336-14, 
a copy of which order is hereto attached, marked “Exhibit 
A”. 

5. On to-wit, the 14th day of April, 1938, the Police De¬ 
partment of the District of Columbia, acting through the 
Corporation Counsel, filed proceedings in the Police Court 
against W. W. Chambers for operating such vehicles on the 
public streets as funeral cars and ambulances without first 
having obtained a license under Title 20, Chapter 10, Section 
1731, paragraphs D, E, and F. Upon hearing of this cause be¬ 
fore Mr. Justice Edward M. Curran, the Justice gave a written 
memorandum opinion, a copy of which is hereto attached and 
prayed to be read as a part hereof, designated as “Exhibit B”. 
in which he dismissed the case against W. W. Chambers on the 
ground that an ambulance is not a public vehicle for hire with¬ 
in a proper meaining of the License Tax Statute. That fol¬ 
lowing this decision, the plaintiff in this case was al- 

3 lowed to operate his funeral cars and ambulances un¬ 
molested by the defendants herein during the year 

1938. 

6. That however, when the period for obtaining new licenses 
for the year 1939 arrived, upon presentation of a request of 
the W. W. Chambers Company to the Director of Vehicles 
and Traffic, a copy of which is hereunto attached, designated 
as “Exhibit C”, the defendant, William A VanDuzer, refused 
to issue private tags similar in nature to those required in the 
previous years for the funeral cars and ambulances of the 
W. W. Chambers Company, (Exhibit D). 

7. That the Commissioners, by their order of December 15, 
1938, and by their previous order of April, 1938, have placed 
an improper and prejudicial interpretation upon the license 
laws of 1932, with reference to passenger vehicles for hire, 
which will work a hardship upon the plaintiff and deprive him 
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of his property without due process of the law. That the 
Commissioners are an administrative body and as such are 
not to interpret the laws of the District of Columbia, but are 
supposed to enforce the law as it is passed by the Congress 
and interpreted by the Courts. Such an interpretation hav¬ 
ing been made by a Court of competent jurisdiction (Exhibit 
B, supra), the Commissioners should not now attempt to cir¬ 
cumvent it. 

8. The plaintiff does not, in fact, hold himself out as one 
who rents passenger vehicles or ambulances, nor is he in fact, 
in such a category. The plaintiff includes his funeral cars as 
a part of his service and does not hire them out. In his ad¬ 
vertising. as well as in his practice, the plaintiff lists sixty 
services which are included in each class of his funerals. A 
copy of such advertisement is hereto attached and prayed to 
be read as a part hereof, designated as “Exhibit E”. That the 
plaintiff likewise renders a service with reference to the 
4 ambulances, which he furnishes for the sum of Three 
Dollars, ($3.00), which amount is not compensatory of 
the services rendered and does not place such service in the 
category of a public vehicle for hire within a proper meaning 
of the Act. 

I 9. That when the plaintiff is called upon to furnish cars 
in addition to those which are included in his service, he rents 
those machines from an individual who is properly licensed 
to provide public vehicles for such needs, and pays him there¬ 
for a sum adequate to compensate him for such rental. 

10. That the plaintiff is attempting to render for the City 
of Washington and its environs a dignified funeral service 
which dignity would be seriously impaired if it were neces¬ 
sary to prominently display an identification tag in the funeral 
car and if it were necessary for his drivers to be licensed under 
paragraph E and to wear a badge significant of such license, 
similar to the type worn by taxicab operators. That the plain¬ 
tiff uses the drivers of his funeral cars to assist, and on oc¬ 
casions to manage, the direction of the funerals which he con¬ 
ducts. and on most funerals, they serve as pallbearers, and to 
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do so with numbered badges would create an unfavorable at¬ 
mosphere and impression. 

11. It cannot be fairly argued that said paragraph D was 
meant by the Congress of the United States to apply to fu¬ 
neral cars and ambulances, which is evidenced by the follow¬ 
ing quotation from the said paragraph: 

“Said Commission is hereby authorized to establish 
stands upon the public space, adjacent to hotels or other¬ 
wise, for occupancy by said vehicles.” 

It certainly was not within the contemplation of the Con¬ 
gress to establish stands upon the public space for funeral cars 
and ambulances. 

12. That unless these defendants are restrained and en¬ 
joined, they will cause immediate and irreparable loss 

5 and injury to the plaintiff in that he now has two new 
ambulances for which he is desiring to obtain a trans¬ 
fer of the 1938 licenses and in addition the new license period 
for 1939 begins on March 1, 1939, and that as a result of the 
refusal of the defendants to issue said license, the plaintiff 
will be unable to lawfully operate his funeral cars and ambu¬ 
lances in the District of Columbia. 

13. That the plaintiff has no adequate remedy at law and 
unless the injunctive relief and the declaratory judgment here¬ 
inafter prayed for is granted, will suffer great, immediate, 
permanent, irreparable, irremediable loss and injury. 

Wherefore, the premises considered, plaintiff prays: 

1. That a writ of subpoena be issued to the defendants here¬ 
in commanding them to appear and answer the exigencies of 
this Complaint. 

2. That the defendants herein be required by order of this 
Court to approve the application of the plaintiff for licenses 
to operate his fleet of funeral cars and ambulances under the 
existing license provisions with reference to those conveyances, 
upon payment of the necessary fees for said private licenses. 

3. That by way of alternative relief, the Court render a 
declaratory judgment in this connection that order number 
297.336-14 of the Commissioners of the District of Columbia 
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was and is beyond the power and authority conferred upon 
said Commissioners by the License Tax Act of July 1, 1932. 
and is in violation of the plaintiff’s constitutional rights in 
that said order purports to deprive the plaintiff of his right 
to properly pursue a lawful occupation and to deprive him of 
his property rights and is therefore illegal and void. 

6 4. That the defendants, and each of them, be en¬ 

joined and restrained pending the hearing of this action 
upon its merits and thereafter permanently from enforcing 
said order number 297,336-14, and from denying the plaintiff 
licenses to operate said funeral cars and ambulances under 
private tags and with privately licensed drivers, upon com¬ 
pliance by the plaintiff with all lawful requirements and regu¬ 
lations necessary to the issuance of such a license. 

, 5. And for such other and further relief as the nature of the 

case may require and to the Court may seem just and proper. 

William W. Chambers 

Joseph B. Danzansky & 

William R. Lichtenberg, 

Attorneys for Plaintiff. 

District of Columbia, ss: 

W. W. Chambers, being first duly sworn on oath deposes 
and says that he has read the foregoing Complaint by him sub¬ 
scribed and knows the contents thereof; that the matters and 
things therein stated as of his personal knowledge are true, 
and those stated as of his personal knowledge are true, and 
those stated upon information and belief, he believes to be 
true. 

William W. Chambers 

Subscribed and sworn to before me this 27th day of Janu¬ 
ary, 1939. 

Christine Echols 

, Notary Public, D. C. 

[seal] 
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7 “EXHIBIT A” 

C. 0. 397,336/14 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

Executive Office 
Washington 

December 15, 1938. 

ORDERED: 

That, beginning with the next license period, the Director 
of Vehicles and Traffic, D. C., is hereby instructed to refuse 
to issue tags for the operation of passenger vehicles used by 
undertakers, usually spoken of as funeral cars, until licenses 
for such vehicles have been procured under the License Act 
approved July 1, 1932, and until the provisions of the taxicab 
liability act approved June 29. 1938, have also been complied 
with. 

/s/ G. M. THORNETT 
Secretary to the Board. 

Official copy furnished. 

Auditor 

C. C. 

Dir. of V. <fc Traf. 

Supt. of Licenses 
P. U. C. 

8 “EXHIBIT B” 

IN THE POLICE COURT OF THE 
DISTRICT OF COLUMBIA 
District of Columbia 
v. 

W. W. Chambers 


MEMORANDUM OPINION 

The defendant. W. W. Chambers was charged that on April 
14, 1938, in the District of Columbia, and on D Street. North¬ 
east, he was then and there the owner of a certain passenger 
vehicle for hire, and he did operate said vehicle, bv his agent. 
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servant and employee, on the public streets without first hav¬ 
ing obtained a license for said vehicle, contrary to and in vio¬ 
lation of an Act of Congress in such case made and provided 
and constituting a law of the District of Columbia. 

The defendant owns and operates an undertaking establish¬ 
ment and in connection with the said business owns and oper¬ 
ates ambulances; his automobiles are kept in his garage and 
are not on the hack stands and are only on the streets of Wash¬ 
ington, D. C., when actually engaged in carrying the sick 
from one point to another. On the 14th day of April, 1938, in 
the District of Columbia, one of the ambulances owned and 
operated by the defendant, conveyed a person, who was then 
a member of the Metropolitan Police Department and who 
held himself out to the defendant to be sick and requested 
conveyance, to another point in the city. The defendant sent 
his ambulance, with a driver and an attendant, a stretcher and 
all equipment necessary for the operation of his ambulance, 
and transferred the person to the requested point of destina¬ 
tion, for "which he charged a fee of three dollars. 

The defendant did not have a public vehicle license under 
paragraph 31 (d) of the Act of Congress hereinafter referred 
to. 

9 The license tax statute for the District of Columbia 

(D. C. Code (Supp. II, 1936) Tit. 20 par. 1731 (a)- 
(f); 47 Stat. 555) provides, so far as here pertinent, in para¬ 
graph (b) that persons: 

“proposing to operate any vehicle or vehicles not confined 
j to rails or tracks for the transportation of passengers for 
hire over all or any portion of any defined route or routes 
in the District of Columbia, except when such vehicle or 
vehicles are to be operated solely for sightseeing pur¬ 
poses, ... shall pay to the collector of taxes, in lieu of any 
other franchise, personal or license tax, in connection with 
such operation, the sum of eight-tenths of 1 cent for each 
vehicle-mile proposed to be operated. . .” 

and in paragraph (c) that: 

“Owners of passenger vehicles for hire having a seating 
capacity of eight passengers or more, in addition to the 



DISTRICT OF COLUMBIA VS. W. W. CHAMBERS 


9 


driver or operator, other than those licensed in the pre¬ 
ceding sub-paragraph (b), shall pay a license tax of $100 
per annum for each vehicle used. . . 

and in paragraph (d) that: 

“Owners of passenger vehicles for hire, whether oper¬ 
ated from a private establishment or from public space, 
other than those licensed in the two preceding sub- 
paragraphs ((b) and (c) ), shall pay a license tax of $25 
per annum for each such vehicle used in the conduct of 
their business. . . .” 

It is under paragraph (d) that the defendant must, accord¬ 
ing to the contention of the District of Columbia, pay a license 
tax. 

The question to be determined is whether or not an ambu¬ 
lance is a public vehicle for hire within a proper meaning of 
the Act. 

An ambulance is a vehicle used for the purpose of conveying 
the sick or the wounded; only one person can be carried to 
a given place at one time; it necessitates two employees trav¬ 
elling with the ambulance; and a change of bedclothes, such 
as sheets pillow cases and blankets, is made on every new trip. 
Therefore, this Court is of the opinion that the defend- 

10 ant is rendering a service in connection with the oper¬ 
ation of his business and that an ambulance is not a 

public vehicle for hire within a proper meaning of the license 
Tax Statute. 

Case dismissed. 

/s/ Edw. M. Curran, Judge. 

11 “EXHIBIT C” 

COPY 


January 18, 1939. 

Director of Vehicles and Traffic, 

Ford Building, 

John Marshall Place and Pennsylvania Ave. N.W., 
Washington, D. C. 
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Att’n: Mr. Edward Deane 
Gentlemen: 

Please issue us new private car tags for our nine (9) limou¬ 
sines, and transfer car tags for our two (2) new ambulances. 

We do not want sight seeing tags for any of these cars, as 
we feel that they are neither taxi-cabs nor sight seeing cars as 
you have them classified. 

Very truly yours, 

W. W. Chambers Company 
(Signed) Garyton C. Echols 
Supervising Manager. 

GCE:rl 

12 “EXHIBIT D” 

COPY 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Department of Vehicles and Traffic 

January 18, 1939. 

Mr, Garyton C. Echols. 

Supervising Manager. 

W. W. Chambers Company, 

Washington, D. C. 

Dear Sir: 

Receipt is acknowledged of your letter of January IS. re¬ 
questing that this Department issue to you private tags for 
nine limousines and private tags for two ambulances, the 
property of the W. W. Chambers Company. 

In compliance with an order issued by the Commissioners 
of the District of Columbia, I must reject your request for 
such tags, but wish to inform you further that the Department 
of Vehicles and Traffic stands ready to issue tags bearing the 
letter “S” thereon, after you have submitted applications to 
this Department, such applications bearing the approval of 
the Public Utilities Commission of the District of Columbia. 

Yours very truly. 

/s/ W. A. Van Duzer, 
Director of Vehicles and Traffic. 
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“EXHIBIT E” 



12 DISTRICT OF COLUMBIA VS. W. W. CHAMBERS 

14 MOTION TO DISMISS COMPLAINT 

Filed February 7, 1939 


* * * 

The defendants Melvin C. Hazen and David McCoach. 
members of the Board of Commissioners of the District of 
Columbia, William A. Van Duzer, Director of Vehicles and 
Traffic of the District of Columbia, and Wade H. Coombs, 
Superintendent of Licenses for the District of Columbia, move 
the Court to dismiss the complaint filed herein on the follow¬ 
ing grounds: 

1. That the complaint fails to set forth a claim upon which 
relief can be granted, for the reason that it affirmatively ap¬ 
pears from the allegations of the complaint that plaintiff’s 
funeral cars and ambulances are passenger vehicles for hire 
within the meaning of subparagraph (d) of Paragraph 31 of 
Section 7 of the Act of Congress approved July 1, 1902, as 
amended by the Act of Congress approved July 1. 1932, Sec¬ 
tion 1731 (d). Title 20, D. C. Code. Supplement III. 

2. That the complaint fails to set forth a claim upon which 
relief can be granted, for the reason that it affirmatively ap¬ 
pears from the allegations of the complaint that the issuance 
to plaintiff, as prayed, of tags for plaintiff’s funeral cars and 
ambulances other than as provided in Paragraph 31 of Sec¬ 
tion 7 of said Act approved July 1, 1902, as amended, would 
result in plaintiff being permitted to operate such vehicles in 
violation of law. 

3. That the complaint fails to set forth a claim upon which 
relief can be granted, for the reason that it affirmatively ap¬ 
pears from the allegations of the complaint that to permit 
plaintiff to operate his funeral cars and ambulances with pri¬ 
vately licensed drivers would be to permit plaintiff to 
operate such vehicles in violation of law. 

4. That the complaint fails to set forth a claim upon 
which relief can be granted, for the reason that it affirmatively 
appears from the allegations of the complaint that the defend¬ 
ants are without power to permit plaintiff’s passenger vehicles 
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for hire to be operated in the District of Columbia unless 
plaintiff has complied with Paragraph 31 of the said Act of 
Congress approved July 1. 1902, as amended. 

Elwood H. Seal 

W 

Corporation Counsel, D. C., 

Vernon E. West 
Principal Assistant 
Corporation Counsel, D. C., 

James W. Lauderdale 

Assistant Corporation Counsel, D. C., 

Attorneys for Defendants. 

MEMORANDUM OPINION OF THE COURT 

Filed February 27, 1939 

***** 

I agree with Judge Curran in holding that an ambulance is 
not a passenger vehicle for hire within the meaning of the Act 
of Congress in question and an injunction should issue as to 
the ambulance. 

However I think the plaintiff’s limousines do come within 
that provision and as used by him in the conduct of his busi¬ 
ness are passenger vehicles for hire. 

Inasmuch, though, as the motion to dismiss goes to the 
whole complaint it will be overruled. 

Bailey 

J. 


16 ORDER 

Filed March 22, 1939 

***** 

This cause coming on to be heard upon a rule to show cause 
and a motion to dismiss the complaint and the said rule and 
motion having been argued by counsel and considered by the 
Court, it is by the Court this 22nd day of March, 1939. 
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Adjudged that inasmuch as the motion to dismiss goes to 
the whole complaint, it is hereby overruled. 

The defendants through their counsel in open Court having 
elected to stand upon the motion to dismiss the complaint, it 
is by the Court, 

Further Adjudged that an ambulance is not a passenger 
vehicle for hire within the meaning of the Act of Congress and 
, that the defendants. Melvin C. Hazen, David McCoach. Jr., 
i William A. Van Duzer and Wade H. Coombs, are hereby per¬ 
petually enjoined from requiring plaintiff, W. W. Chambers, 
trading as the W. W. Chambers Company, to comply with 
subparagraph (d) of Paragraph 31, Section 7, of the Act of 
Congress approved July 1, 1902. as amended by the Act of 
Congress approved July 1. 1932. in the operation of his ambu¬ 
lances; and it is by the Court, 

Further Adjudged that as the plaintiff’s limousines do 
come within that provision and as used by him in the conduct 
i of his business are passenger vehicles for hire and that the 
, prayer of the plaintiff that the defendants be enjoined from 
requiring the plaintiff to comply with subparagraph (d) of 
Paragraph 31, Section 7, of the Act of Congress approved July 
il. 1902, as amended by the Act of Congress approved July 1. 
1932 in the operation of his limousines in the conduct of his 
business is denied. 

Jennings Bailey, 

Justice 


17 NOTICE OF APPEAL 

i Filed April 10, 1939 

* * # * * 

i Notice is hereby given this 10th day of April, 1939, that 
Melvin C. Hazen, David McCoach, Jr., William A. Van Duzer 
and Wade H. Coombs hereby appeal to the United States 
Court of Appeals for the District of Columbia from that part 
of the judgment of this Court holding that an ambulance is 
not a passenger vehicle for hire within the meaning of sub- 
paragraph (d) of Paragraph 31, Section 7. of the Act of Con- 
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gress approved July 1, 1902, as amended by the Act of Con¬ 
gress approved July 1, 1932, and also from that part of the 
judgment of this Court enjoining the defendants from requir¬ 
ing plaintiff to comply with said subparagraph (d) of Para¬ 
graph 31, Section 7, of the Act of Congress approved July 1, 
1902, as amended by the Act of Congress approved July 1, 
1932, in the operation of his ambulances, entered on the 22nd 
day of March, 1939, in favor of W. W. Chambers, trading as 
W. W. Chambers Company, against said Melvin C. Hazen, 
David McCoach, Jr., William A. Van Duzer and Wade H. 
Coombs. 

Elwood H. Seal 

W 

Corporation Counsel, D. C., 

Vernon E. West 
Principal Assistant 
Corporation Counsel, D. C., 

James W. Lauderdale 

Assistant Corporation Counsel, D. C., 

Attorneys for Defendants. 

18 ASSIGNMENT OF ERRORS 

Filed April 11, 1939 

* # * * * 

Come now the defendants, by their counsel, and file this 
assignment of errors on appeal: 

1. The Court erred in holding that plaintiff’s ambulances 
are not passenger vehicles for hire. 

2. The Court erred in enjoining the defendants from re¬ 
quiring plaintiff to comply with subparagraph (d) of Para¬ 
graph 31, Section 7. of the Act of Congress approved July 1, 
1902, as amended by the Act of Congress approved July 1, 
1932, in the operation of his ambulances. 

3. The Court erred in overruling the motion to dismiss the 
Complaint. 
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4. The Court erred in not dismissing the complaint filed 
herein. 


Elwood H. Seal 


W 


Corporation Counsel, D. C., 

Vernon E. West 
Principal Assistant 
Corporation Counsel, D. C., 

James W. Lauderdale 

Assistant Corporation Counsel, D. C., 

Attorneys for Defendants. 


NOTICE OF APPEAL 


Filed April 12, 1939 

*•*#** 

Notice is hereby given this 12th day of April, 1939, that W. 
W. Chambers hereby appeals to the United States Court of 
Appeals for the District of Columbia from that part 
19 of the judgment of this Court entered on the 22nd day 
of March, 1939, in favor of Melvin C. Hazen, et al. 
against said W. W. Chambers, which held that the limousines 
of the plaintiff come within the provisions of the Act of Con¬ 
gress in question, and as used by the plaintiff in the conduct 
of his business are passenger vehicles for hire; and for refus¬ 
ing to grant an injunction against the defendants in connec¬ 
tion with the limousines. 

Joseph B. Danzansky 
Wm. R. Lichtenberg 
Attorneys for Plaintiff 

Attorneys for Defendants: 

Elwood H. Seal, Corp. Counsel 
Vernon E. West, Princ. Ass’t. 

James W. Lauderdale, Ass’t. 


MEMORANDUM 


April 13, 1939 

Cost bond on appeal $250.00 filed. 
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ASSIGNMENT OF ERRORS 
Filed April 20, 1939 

***** 

Comes now the plaintiff by his counsel and files this assign¬ 
ment of errors on appeal: 

1. The Court erred in holding that plaintiff’s limousines are 
passenger vehicles for hire within the contemplation of the 
Act of Congress in question. 

2. The Court erred in refusing to enjoin defendants from 
requiring plaintiff to comply with subparagraphs (d) and (e) 
of Paragraph 31, Section 7, of the Act of Congress approved 
July 1, 1902, as amended by the Act of Congress approved 
July 1, 1932 in the operation of his limousines. 

William R. Lichtenberg 
Joseph B. Danzansky 

Attorneys for Plaintiff. 

20 DESIGNATION OF RECORD 

Filed April 11, 1939 

***** 

To the Clerk of the Court: 

The defendants in the above-entitled cause, having per¬ 
fected an appeal to the United States Court of Appeals for the 
District of Columbia, hereby request the Clerk of the District 
Court of the United States for the District of Columbia to 
prepare a transcript of record in the above-entitled cause to 
consist of and include the following papers and proceedings: 

1. Complaint for injunction and declaratory judgment. 

2. Motion to dismiss complaint. 

3. Order overruling motion to dismiss complaint and grant¬ 
ing final injunction. 

4. Notice of appeal. 

5. Assignment of errors. 
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6. This designation. 

Elwood H. Seal 

W 

Corporation Counsel, D. C., 

Vernon E. West 
Principal Assistant 
Corporation Counsel, D. C., 

James W. Lauderdale 

Assistant Corporation Counsel, D. C., 

Attorneys for Defendants . 

21 DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

United States of America, 

District of Columbia, ss: 

i I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered from 1 to 20, both inclusive, to be 
a true and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 1554, Civil Action, wherein W. W. 
Chambers, trading as W. W. Chambers Company, is Plaintiff 
and Melvin C. Hazen and David McCoach, Members of the 
Board of Commissioners of the District of Columbia, et al., 
are Defendants, as the same remains upon the files and of rec¬ 
ord in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington in said 
District, this 19th day of May, 1939. 

C. E. Stewart, 

Clerk. 

Endorsed on cover: No. 7411. Hazen et al., Appellants, 
vs. W. W. Chambers &c.. and No. 7412 W. W. Chambers <fcc., 
Appellant, vs. Hazen et al. United States Court of Appeals 
for the District of Columbia. Filed May 20. 1939. Joseph 
W. Stewart, Clerk. 
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STATEMENT OF THE CASE 

This case is before this Court on cross appeals from a judg¬ 
ment of the District Court of the United States for the Dis¬ 
trict of Columbia. 

Plaintiff W. W. Chambers, trading as W. W. Chambers 
Company, filed a complaint in the Court below alleging in 
substance that he was engaged in the business of an under¬ 
taker (R. p. 2) and in connection with such business he owms 
certain motor vehicles which he operates upon public streets 
as funeral cars (R. p. 3). He further alleges that he makes 
no specific charge for the use of such vehicles, but that for a 
flat charge he furnishes certain services, among which 
services is included the use of a hearse and two lim¬ 
ousines (R. p. 4 and plaintiff’s exhibit “E”). Plaintiff 
also owns certain ambulances (R. p. 3), for the use of which 
he charges $3.00 (R. p. 4). He further alleges that the de¬ 
fendants refused to issue tags for such automobiles and am¬ 
bulances unless plaintiff first procured licenses for the same 
under the provisions of subparagraph (d), of paragraph 31 
of section 7 of the Act of Congress approved July 1, 1902, 
(32 Stats. 622), as amended by the Act of Congress approved 
July 1, 1932 (47 Stats. 550), D. C. Code of 1929, Supp. III. 
Title 20, Section 1731 paragraph (d). (R. pp. 2, 3.) Plain¬ 
tiff prayed that the defendants be enjoined from enforcing 
this requirement and from denying plaintiff licenses to operate 
said funeral cars and ambulances under private tags and 
i with privately licensed drivers (R. p. 6). The defendants 
moved to dismiss the complaint on the ground that plaintiff’s 
funeral cars and ambulances are passenger vehicles for hire 
within the meaning of said Act (R. p. 12). The Court below 
rendered an opinion holding that an ambulance is not a pas¬ 
senger vehicle for hire within the meaning of said Act. but 
, that plaintiff’s limousines are passenger vehicles for hire. 
Since the Court did not sustain the motion to dismiss in toto, 
it overruled the same (R. pp. 13, 14). The defendants elected 
to stand upon the motion to dismiss, whereupon the Court en¬ 
tered a final order enjoining the defendants from requiring the 
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plaintiff to comply with subparagraph (d) of paragraph 31 of 
the License Act in the operation of his ambulances, but re¬ 
fusing to enjoin the defendants from requiring plaintiff to com¬ 
ply with the License Act with respect to his limousines (R. p. 
14). The defendants have appealed from so much of said 
order as enjoins them from requiring plaintiff to procure li¬ 
censes for his ambulances as passenger vehicles for hire (R. 
p. 15). and the plaintiff has appealed from so much of said 
order as denies an injunction against the defendants with re¬ 
spect to the funeral cars (R. p. 16). 

ASSIGNMENTS OF ERROR 

1. The Court erred in holding that plaintiff’s ambulances are 
not passenger vehicles for hire. 

2. The Court erred in enjoining the defendants from requir¬ 
ing plaintiff to comply with subparagraph (d) of paragraph 31, 
section 7, of the Act of Congress approved July 1, 1902, as 
amended by the Act of Congress approved July 1, 1932, in the 
operation of his ambulances. 

3. The Court erred in overruling the motion to dismiss the 
complaint. 

4. The Court erred in not dismissing the complaint filed 
herein. 


ARGUMENT 

I 

Plaintiff’s funeral cars are passenger vehicles for hire. 

The statute here involved is the Act of Congress of July 1, 
1932, 47 Stat. 550, which amended section 7 of the Act of Con¬ 
gress of July 1, 1902, 32 Stat. 622. Subparagraph (d) of para¬ 
graph 31 of this section (Section 1731, Title 20, D. C. Code of 
1929, Supp. Ill) is the portion of the statute involved in this 
proceeding and reads as follows: 

“(d) Owners of passenger vehicles for hire, whether 
operated from a private establishment or from public 
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space, other than those licensed in the two preceding 
paragraphs, shall pay a license tax of $25 per annum 
for each such vehicle used in the conduct of their busi¬ 
ness. Licenses issued under this subparagraph shall 
date from July 1, in each year. There shall be carried 
on each such vehicle a number corresponding to the 
number of the license issued therefor, in such place 
and of such character and dimensions as may be pre¬ 
scribed by the Public Utilities Commission of the Dis¬ 
trict of Columbia. Said commission is hereby author¬ 
ized to establish stands upon the public space, adja¬ 
cent to hotels, or otherwise, for occupancy by said 
vehicles, and is further authorized to make and en¬ 
force all such reasonable and usual police regulations 
as they may deem necessary for the proper conduct 
and control of all such vehicles, subject to the ap¬ 
proval of the joint board created by section 6 (e) of 
the Act entitled ‘An Act to amend the Acts approved 
March 3, 1925, and July 3, 1926. known as the Dis¬ 
trict of Columbia Traffic Acts, and so forth, approved 
February 27, 1930.’ ” 

We submit this case is controlled by the decision of this 
Court in the case of Cave v. District of Columbia , 67 App. 
D.C. 138. In that case the question involved was whether one 
was the owner of a passenger vehicle for hire when such car 
, was used in a funeral and driven by the owner, the compensa- 
! tion for the use of the car being paid by a fraternal organiza¬ 
tion, and not by the passengers. 

In that case practically all of the arguments here made were 
there advanced. It was shown that the automobile was kept 
in the owner’s garage and not operated from a hack stand, and 
was only rented under a private contract. It was also con¬ 
tended, as here, that to construe such a car as a passenger 
'vehicle for hire would be to require the operator thereof to 
have a character license, wear a badge and display his photo¬ 
graph in the car, as provided in subparagraph (e) of para¬ 
graph 31 of the License Act. In sustaining a conviction of the 
owner for violating the provisions of the License Act above 
quoted, this Court said: 
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“* * * But these requirements are not unduly bur¬ 
densome. In any event, so far as the asserted burden 
of the statute is concerned, where the language is 
clear and the intention plain, the courts must apply 
the statute as it stands even if the consequence is a 
hardship. United States v. 1960 Bags of Coffee, 8 
Cranch 398,3 L. Ed. 602; United States v. Alger, 152 
U.S. 384,14 S. Ct. 635, 38 L. Ed. 488; Bate Refrigerat¬ 
ing Co. v. Sulzberger, 157 U.S. 1, 15 S. Ct. 508, 39 L. 

Ed. 601. * * * It is immaterial under the statute by 
whom the vehicles arc directly hired. Vehicles are 
‘passenger vehicles for hire’ when hired by an under¬ 
taker or lodge as clearly as when hired by individual 
passengers. Indeed, the whole argument of the plain¬ 
tiff in error with reference to construction of the stat¬ 
ute is without foundation. The terms of paragraph 
(d) of the statute are not ambiguous in and of them¬ 
selves and are not inconsistent with the general pur¬ 
pose of the statute. Hence there is nothing to con¬ 
strue. Moreover the statute is not out of harmony, 
in application to the vehicles of the plaintiff in error, 
with any such broad public policy as might bring the 
case within the rule of Rector, etc., of Holy Trinity 
Church v. United States, 143 U.S. 457, 12 S. Ct. 511, 

36 L. Ed. 226, referred to in argument by the plaintiff 
in error.” 

The only difference between the facts in the Cave case and 
here with respect to the funeral cars is that there a specific 
sum was paid for the hire of the car, whereas here the com¬ 
pensation for the use of a car is included in the flat contract 
price for the funeral. But it will be noted that there is no 
discretion left in the plaintiff, under his contract with the 
person paying for the funeral, as to whether the use of the cars 
shall be furnished. The plaintiff, under his contract, is obli¬ 
gated by his agreement to furnish two limousines for the 
funeral as a part of the consideration for the sum paid. The 
mere fact that no specific sum is named for the use of the cars 
does not take them out of the category of passenger vehicles 
for hire. 

In the case of Lauer v. District, of Columbia, 11 App. D.C. 
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453, one Lauer kept a boarding house. His customers paid for 
, their meals. It appeared that Lauer was in the habit of 
setting a bottle of beer opposite each plate upon the table at 
meal times. The parties paid for their lunches but no sepa¬ 
rate or independent charge was made for the beer. Lauer 
I was convicted in the Police Court of selling beer without a 
license. He contended that since no separate charge was made 
for the beer it was a gift and not a violation of the Act. In 
sustaining the conviction of Court said: 

i “* * * The acts of this defendant in furnishing 

beer to his boarders and to customers, with their 
meals and lunches, cannot be regarded as such a gift. 

It was nothing but a device whereby he sought to es¬ 
cape compliance with the regulations in respect of li¬ 
censes, as well as to evade the positive prohibition 
i of the sale of liquors within a mile of the Soldiers’ 
Home.” 

So, in the case at bar, plaintiff has adopted a bookkeeping 
device whereby, instead of making separate charges for the 
various services he performs, he makes only a single flat charge 
for all such services. By this means he seeks to evade the 
statute requiring licenses for vehicles for hire. 
i Also, in the case of Reagin v. Harrison, 181 Ga. 742, 184 
iS. E. 321, the plaintiff was engaged in the trucking business 
for hire. He contracted to haul beer for a specified compen¬ 
sation. After delivering the beer he hauled back empty cases 
for which he claimed he received no compensation but merely 
did so as a courtesy to the shipper. The State law imposed a 
mileage tax on carriers for hire. An injunction was sought 
against the State to prevent it from collecting the mileage 
tax computed on the return loads. In sustaining the dis¬ 
missal of the injunction in the lower Court, the Court said: 

“So, if we phrase the question involved in this 
case—can one who has contracted to haul a truckload 
of cases filled with bottles full of beer, for a stipulated 
price, haul back the cases of empty bottles ‘as a 
courtesy’ to the shipper—construing Section 02-2909 
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in the light of the other sections to which reference 
has been made, and of the evidence in the record, and 
keeping the reason for the enactment of section 92- 
2909 in view, it is very clear that the carrier cannot 
escape the mileage tax upon the ground that the 
empty bottles were transported merely as a courtesy. 

In such a case courtesy must bow and gracefully do 
obeisance to the law.” 

It is equally well settled that one is a bailee for hire even 
though no specific charge is made for the bailment if the com¬ 
pensation is included in a general charge. 

In 6 Am. Jur. 150, it is said: 

“In accordance with the rules stated in the preced¬ 
ing section, it is generally held that a bailment is for 
hire, although nothing is paid directly by the bailor, 
where it is a necessary incident of a business in which 
the bailee makes a profit. The bailee receives his 
compensation in the profits of the trade to which the 
bailment is an incident.” 

For example, in the case of Sulpho Saline Bath Co. v. Allen, 
66 Neb. 295, 92 N. W. 354, it was held that the proprietor 
of a swimming pool was a bailee for hire of valuables left 
with him for safekeeping by a user of the pool although no 
charge was made except for the use of the pool. 

II 

Plaintiffs ambulances are passenger vehicles for hire. 

There can be no question but that an ambulance is a pas¬ 
senger vehicle. A sick man is as much a passenger as a well 
man. That the services of the ambulances are not furnished 
gratuitously appears from the complaint since it is alleged that 
the charge of $3.00 is made for ambulance service (R. p. 4). 
True, it is alleged that this “amount is not compensatory of 
the services rendered.” (R. p. 4). A vehicle is still a vehicle 
for hire where a charge for its use is made even though such 
charge may not result in a profit. Unquestionably, many taxi- 
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cabs are being operated upon the streets of Washington today 
! at a loss, but can it be said that because they fail to make a 
profit they are not passenger vehicles for hire and are not re- 
i quired to comply with the statutes relating to such vehicles? 
It may well be that plaintiff maintains these ambulances as 
an advertisement for his undertaking business and thus re¬ 
ceives a benefit in the operation of these ambulances in ex¬ 
cess of the actual fee charged. In an opinion by Judge Curran 
of the Police Court, holding that an ambulance is not a pas¬ 
senger vehicle for hire (which opinion is annexed to the com¬ 
plaint as an exhibit) (R. pp. 7, 9), it is stated that an ambu¬ 
lance is a vehicle used for the purpose of conveying the sick 
or the wounded; that only one person can be carried to a 
given place at one time; that it necessitates two employees 
traveling with the ambulance, and that a change of bed clothes, 
such as pillow cases, sheets and blankets, is made on every 
new trip. These averments are not made in the complaint, 
and therefore, cannot be considered here. But even assuming 
that these facts can be read into the complaint, the situation 
is not changed. For example, the statement that only one 
person can be carried to a given place at one time in an am¬ 
bulance is contrary to the facts of which the Court will take 
judicial notice. It is quite customary when a sick or injured 
i person is being transported in an ambulance for him to be 
accompanied by a relative, friend, or nurse. How does the 
number of employees traveling upon an ambulance prevent 
I it from being a vehicle for hire? Sightseeing buses carry a 
i driver and lecturer, and unquestionably they are vehicles for 
! hire. How does a change of bed clothes on every trip keep 
a vehicle from being one for hire? If a taxi driver elects to 
clean his car after every trip he makes does this prevent a 
taxi being classed as a vehicle for hire? It is the transporta¬ 
tion for which the charge is primarily made, and the services, 
such as the change of bed clothes, are purely incidental to such 
transportation. 

The question here involved is not of great importance to the 
i District so far as the License Act is concerned since the num¬ 
ber of ambulances is small, but it is of great importance when 
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we consider the provisions of the Motor Vehicle Insurance 
Act of June 29,1938, (52 Stat. 1233, D. C. Code of 1929, Supp. 
Ill, Section 1731 (a) ). This statute requires ‘‘any passenger 
motor vehicles for hire” to be protected by liability insurance. 
If this Court holds that an ambulance is not a passenger 
vehicle for hire within the meaning of the License Act it 
would follow that it is not a passenger vehicle for hire within 
the meaning of the Insurance Act. The fact that speed is 
frequently necessary in the operation of an ambulance re¬ 
quires great care on the part of the operator thereof. It would 
seem that the public is as much entitled to protection against 
the negligent operation of an ambulance as of any other 
vehicle which uses the streets for the conduct of its business. 
Furthermore, there is no reason why the driver of an ambu¬ 
lance should not be required to have a character license, as 
is required of the drivers of other vehicles for hire. 

CONCLUSION 

For the reasons stated above it is respectfully submitted 
that both the ambulances and funeral cars of plaintiff are 
passenger vehicles for hire within the meaning of the License 
Act. 

Elwood H. Seal, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
James W. Lauderdale, 

Assistant Corporation Counsel, D. C., 
Attorneys for Defendants. 
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Statement of Case. 


The facts as stated by tlie defendants are substan¬ 
tially correct and therefore it will not be necessary 
to reiterate them in this brief. 
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Assignments of Error. 

1. The Court erred in holding that plaintiff’s 
limousines are passenger vehicles for hire within the 
contemplation of the Act of Congress in question. 

2. The Court erred in refusing to enjoin defend¬ 
ants from requiring plaintiff to comply with sub- 
paragraphs (d) (e) of paragraph 31 of section 7 of the 
Act of Congress approved July 1, 1902, as amended 
by the Act of Congress approved July 1, 1932, in the 
operation of his limousines. 

ARGUMENT. 

I. 

Injunction as proper relief. 

It has been conceded by counsel of the District Gov¬ 
ernment Officials named as parties defendant to this 
action in reply to a question directed to him by the 
lower court upon hearing of the oral arguments in this 
cause below that if the Court should find that the 
vehicles in question are not in fact passenger vehicles 
for hire within a proper meaning of the statute, then 
the relief prayed for should be granted. Therefore, it 
will not be necessary to consider the propriety of the 
form of action taken by the plaintiff. 

II. 

Commissioners had no authority to enlarge upon 
the statute. 

Plaintiff is cognizant of the necessity of the District 
Commissioners, although serving in the executive 



branch of our government, to place certain interpreta¬ 
tions upon the laws as they are passed by Congress 
for the proper administration of our municipal gov¬ 
ernment. However, the Supreme Court of the United 
States in the case of Morrill v. Jones , 106 U. S. 466, has 
stated in effect that an administrative officer em¬ 
powered with the prescription of regulations in con¬ 
formity with an Act passed by Congress has no au¬ 
thority to read something into that statute which is 
neither present nor intended to be. In that case, Con¬ 
gress enacted a statute admitting animals of all classes 
into this country free of duty for breeding purposes 
and gave to the Secretary of the Treasury the right 
to prescribe regulations in connection with the stat¬ 
ute. The Secretary passed a regulation requiring 
that before admitting them free of duty the Collector 
“shall be satisfied that they are of superior stock 
adapted to improving the breed in the United States.” 
The Court, in that case, held that inasmuch as the 
statute included animals of all classes that it was 
manifestly an attempt to put into the body of the stat¬ 
ute a limitation which Congress did not think it neces¬ 
sary to prescribe. The Court further stated that in 
their opinion the object of a Secretary could only be 
accomplished by an amendment of the law. 

While the Morrill case involved an attempt to limit 
the statute, and this case is an attempt to enlarge upon 
an Act of Congress, nevertheless, it is respectfully 
submitted that the principles of law are the same and 
that the Court should not countenance an attempt on 
the part of the administrative officers to read some- 
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thing into the statute which Congress clearly did not 
mean. 

III. 

Licensing of limousines and ambulances contrary 
to the intent of Congress. 

Splendid evidence of the intent of Congress can be 
gleaned from a careful reading of section 1731 (d) 
Title 20, Chapter 10, D. C. Code, Supp. Ill, Act of 
July 1, 1932, c. 366, par. 31, 47 Stat. 555, under which 
section the Commissioners are attempting to class 
the funeral cars and ambulances of the plaintiff as 
passenger vehicles for hire, in which paragraph is 
found the following language: 

‘‘Said Commission is hereby authorized to es¬ 
tablish stands upon the public space, adjacent to 
hotels or otherwise, for occupancy by said vehicles, 
and is further authorized to make and enforce 
all such reasonable and usual police regulations 
as they may deem necessary for the proper con¬ 
duct and control of all such vehicles, subject to the 
approval of the joint board created by section 243 
of Title VT [D. C. Code, Supp.].” 

Congress certainly did not intend that funeral cars and 
ambulances bearing the funeral director’s name 
prominently displayed should be allowed to occupy the 
public space “adjacent to hotels and otherwise.” 

In the application mailed by the Director of Vehicles 
and Traffic to the plaintiff herein for his 1939 motor 
vehicle registration under the defendants’ new inter¬ 
pretation of the law, the following language appears 
on the reverse side thereof: 
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“This vehicle will be used exclusively in sight¬ 
seeing and hourly service as licensed under par. 
31 (d). 

“No SS tags will be issued until same have been 
approved in writing by a Public Utilities Com¬ 
mittee. Sec. 31 (c)—Act of July 1, 1932.” 

This Court should not condone the position of the Dis¬ 
trict Government in forcing the plaintiff herein to 
make a false application, stating that he wall use his 
funeral cars in sightseeing and hourly service, when 
nothing is further from his contemplation. It is ob¬ 
vious from this, if from nothing else, that the defend¬ 
ants herein are attempting to force the plaintiff to 
perform an act which is contrary to the law as intend¬ 
ed and passed by Congress. 


IV. 

The Police Court is the proper tribunal to pass on 
violation of this law. 

The Police Court of the District of Columbia is the 
proper Court to pass on matters of interpretation 
of the District of Columbia laws, particularly when 
that Court is set up under the Act promulgating cer¬ 
tain regulations as in the present case. 

Title 20, Chapter 10, Sec. 1755 and 1756, D. C. 
Code, Supp. III. 

Act of July 1, 1932, c. 366, pars. 47 & 48, 47 
Stat. 563. 

The case of Cave v. Rudolph, 53 App. D. C. 12, 287 
Fed. 989, involved a petition for an injunction against 
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the District Commissioners to prevent them from en¬ 
forcing a regulation with reference to public vehicles 
for hire. In that case the Court denied equitable re¬ 
lief and stated as follows: 

‘‘In the instant case the issue relates to the 
validity of the aforesaid ordinance. The ordi¬ 
nance, however, can only he enforced against the 
plaintiffs by an arrest and prosecution before the 
Police Court of the District. That Court, is a law 
Court, upon which jurisdiction in such cases has 
been conferred by statute; and in case of an arrest 
under the ordinance the defendant would be en¬ 
titled to contest its validity in that Court upon 
the same principles as would be applicable in a 
Court of equity.” 

Further, in that case, the Court cited with approval 
from the case of Shoemaker v. Entwislc, 3 App. D. C. 
252, in which the Court denied an injunction against 
the Inspector of Buildings, and stated: 

“We are of the opinion that the Police Court 
of the District of Columbia, to which has been 
committed by the legislative power the right to 
adjudicate upon the forfeiture claimed from this 
appellant, has full power to determine all the is¬ 
sues that it has been sought to raise by this bill in 
equity * * * If the jurisdiction of a Court of 
Equity could be upheld in this case, it would nul¬ 
lify all attempts to enforce the municipal ordi¬ 
nances of the District of Columbia, and take awav 
from the Court especially created for that pur¬ 
pose the authority conferred upon it by Congress 
to pass upon such ordinances and questions of 
their violation.” 


It is certainly an apparent corollary to the above- 
mentioned cases that if our Courts hold that a citizen 
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of the District of Columbia must subject himself to 
the penalties of a municipal ordinance in the Police 
Court in order to test such an ordinance, then certainly 
the Commissioner of the District of Columbia and 
other administrative and enforcement officers should 
be compelled to seek conviction in that Court and to 
be governed by the interpretation which that Court 
places upon the particular municipal ordinance in 
question. The Police Court of the District, having al¬ 
ready interpreted the law with reference to ambulances 
in question in this case (Plaintiff’s Exhibit B) (R. 7- 
8-9), it appears that the defendants herein are flaunt¬ 
ing the decision of Mr. Justice Curran by attempting 
to evade his interpretation of the law. It is our con¬ 
tention that the defendants should have been forced 
to grant the licenses because of the extreme hardship 
which would be forced upon the plaintiff and then pro¬ 
ceed in a proper manner as they did in 1938 and at¬ 
tempt to obtain a conviction in the Police Court which 
is the proper Court to interpret this statute. 


V. 


An ambulance is not a passenger vehicle for hire 
within the contemplation of the statute. 

With particular reference to the ambulances in ques¬ 
tion, the plaintiff respectfully submits to this Hon¬ 
orable Court that in the order of the Commissioners 
dated December 15,1938, and designated as Plaintiff’s 
Exhibit A (R. 7), no mention whatever is made of 
ambulances. The order reads as follows: 
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“Government of the District of Columbia 
Executive Office 
Washington 

December 15, 1938. 

ORDERED: 

That, beginning with the next license period, the 
Director of Vehicles and Traffic, D. C., is hereby 
instructed to refuse to issue tags for the opera¬ 
tion of passenger vehicles used by undertakers, 
usually spoken of as funeral cars, until licenses 
for such vehicles have been procured under the 
License Act approved July 1, 1932, and until the 
provisions of the taxicab liability act approved 
June 29, 1938, have also been complied with. 

/s/ G. M. THOR NETT, 

Secretary of the Board.” 

It will be noted that the order refers to passenger 
vehicles used by undertakers and qualifies them by 
stating “usually spoken of as funeral cars.” Certainly, 
it is not apparent, nor can it be deducted from this 
phrase that the Commissioners intended that the Di¬ 
rector of Vehicles and Traffic should refuse to issue 
tags for ambulances. An ambulance is never spoken 
of as a funeral car. As a matter of fact, it is its direct 
antithesis. The plaintiff further submits that Mr. 
Justice Curran's opinion (Plaintiff's Exhibit B) (R. 
7, 8, 9) should be considered by this Court as a final 
interpretation by a Court of competent jurisdiction. 
(Argument supra.) 

Furthermore, the Act itself (Sec. 1731, Title 20, D. 
C. Code of 1929, Supp. Ill) refers to passenger vehicles 
for hire and certainly it could not be fairly argued that 
an ambulance is a passenger vehicle. The defendant 



9 


would have this Court decide this question in its favor 
on the theory that it is only under this section that an 
ambulance may be considered as coming within the 
meaning of the Insurance Act. The defendants argue 
that the public is as much entitled to protection against 
the negligent operation of an ambulance as of any 
other vehicle using the streets. With this, there is no 
quarrel. However, it is for Congress and not for the 
District Commissioners to pass such laws. Many re¬ 
forms are needed, but it cannot be fairly argued that 
in the absence of legislation, the District Commission¬ 
ers can promulgate their own laws. The factual back¬ 
ground behind the insurance problem and the ambu¬ 
lances as raised by counsel for the defendants is that 
at present owners and operators of all of the ambu¬ 
lances in the District of Columbia do carry liability 
insurance for their own protection as well as that of 
the public. 

VL 

Limousines, as used by the plaintiff in the conduct of 
his business, are not passenger vehicles for hire. 

With reference to the limousines used by the plain¬ 
tiff in the conduct of his business, it is respectfully 
submitted that aside from the law cited above as being 
applicable, the factual basis for our conclusion is a 
proper one. The plaintiff includes his limousines as 
part of the service which he renders a bereaved family 
for a stipulated amount for the entire service (Plain¬ 
tiff’s Exhibit E) (R. 11). Nowhere in the plaintiff’s 
bookkeeping system is there a breakdown of charges 
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for bis limousines. This system was not set up, as the 
defendants’ claim, as a bookkeeping device to evade 
the statute. This system was in use long before the 
defendants decided to attempt to license limousines 
and ambulances under the Licensing Tax Statute of 
1932. The cost of the funeral remains the same wheth¬ 
er or not the customer chooses to use the number of 
limousines allotted in a particularly priced service. 
When the occasion arises that a bereaved family is de¬ 
sirous of using funeral cars in excess of the number 
allotted in a particular service, the plaintiff herein 
rents those additional machines from a duly licensed 
liveryman, as alleged in the Complaint (R. 9), which 
allegation remains uncontroverted. The defendants 
place much emphasis on the case of Cave v. District of 
Columbia, 67 App. 1). C. 138, 90 Fed. (2d) 383. It is 
respectfully submitted that that case can be distin- 
i guished on the ground that the appellant therein was 
paid a definite price for each of the cars which he 
rented to the funeral director and that he teas and 
now is in the livery business, operating from a public 
hack stand and also doing a sightseeing business. 

In the case of Lauer v. District of Columbia, 11 App. 
D. C. 453, may also be distinguished on the ground 
that a violation of the liquor law was being committed, 
the regulation of which was affected with a definite 
public interest, and any attempt at evasion must be 
carefully avoided. Likewise, in the case of Rea yin v. 
Harrison, 184 S. E. 321. 

Furthermore, the plaintiff in the present case is 
not attempting to evade a tax, but on the contrary, has 
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expressed a sincere willingness to pay more than the 
amount sought to be relieved from the necessity and 
embarrassment of furnishing his drivers with badges 
and identification cards and thus interrupt the dig¬ 
nity of his professional services. It is respectfully 
submitted that other states, and we need look no fur¬ 
ther than the State of Maryland, have recognized the 
necessity for a separate classification, and now license 
their funeral cars with the letter “F” instead of under 
the class of sightseeing vehicles, and relieves the fu¬ 
neral directors of the necessity of using badges and 
identification cards prominently displayed in their ve¬ 
hicles as required in Title 20, Chapter 10, Section 
1731 (e). 

With reference to the case cited by the government of 
Sidpho Saline Bath Co . v. Allen, 66 Neb. 295, 92 N. W. 
354, it is respectfully submitted that that ease may also 
be distinguished from the present case. In the first 
place, it was a civil case which did not involve a 
licensing statute and further, the modern trend in bail¬ 
ments is to make the test one of reasonable care 
whether it is a gratuitous bailment or one for hire, and 
the Court in that case no doubt followed that trend. 

Conclusion. 

It is respectfully submitted therefore, that an in¬ 
junction should have been issued in this cause as to 
both the limousines and the ambulances and that this 
Court should order such to be issued. 
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1. Because of the conceded irreparable injury. 

2. Because the defendants herein have improperly 
enlarged upon a statute passed by Congress. 

3. Because the licensing of funeral cars under this 
section is contrary to the intent of Congress. 

4. The Police Court is the proper Court to interpret 
the statutequestion, and has already done so in the 
case of ambulances. 

5. Because, with further reference to the ambu¬ 
lances, the order of the Commissioners does not in¬ 
clude such vehicles nor does the Act mention such 
vehicles, nor are such vehicles properly classified as 
public vehicles for hire. 

6. Because with particular reference to the funeral 
cars, they are included and advertised as part of the 
plaintiffs service, and that when the clients of the 
plaintiff wish to have additional cars in funeral pro¬ 
cession, they are hired from a duly licensed liveryman. 

JOSEPH B. DANZANSKY, 
WILLIAM R. LICHTENBERG, 
Attorneys for Plaintiff, 

1346 F Street, N. W., 

Washington, D. C. 






